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DEPARTMENT OF LABOR 
Wage and Hour Division 
[29 CFR Part 860] 
INTERPRETATIONS 


Age Discrimination in Employment Act—Ex- 
emption for Certain Tenured Employees at 
Institutions of Higher Education 


AGENCY: Wage and Hour Division, 
Labor. 


ACTION: Proposed amendment to In- 
terpretative Bulletin and notice of 
hearing thereon. 


SUMMARY: The Interpretative Bulle- 
tin on the Age Discrimination in Em- 
ployment Act of 1967, as amended 
(“ADEA” or “Act’’), sets forth various 
interpretations which indicate the 
construction of the ADEA that the 
Department of Labor believes to be 
correct and which will guide it in the 
performance of its administrative and 
enforcement duties under the Act. As 
a result of the Age Discrimination in 
Employment Act Amendments of 
1978, Pub. L. 95-256, 92 Stat. 189 (ap- 
proved April 6, 1978), several sections 
of the Interpretative Bulletin must be 
revised, and new sections must be 
added, in order to take account of the 
amendments, as well as to clarify in- 
terpretations which have previously 
been misunderstood. The revisions and 
additions reflect the statutory changes 
in 1978, the intent of Congress as re- 
flected in the iegislative history, and 
the general purposes of the Act. Each 
major change in the Interpretative 
Bulletin necessitated by the 1978 
amendments will be published as a 
separate document in the FEDERAL 
REGISTER. This document deals with 
the exemption for certain tenured em- 
ployees at institutions of higher edu- 
cation. Other documents to be pub- 
lished deal with the exemption for cer- 
tain executive and high policymaking 
employees, and the prohibition of in- 
voluntary retirement. A document 
dealing with employee benefit plans 
was published in the FEDERAL REGISTER 
on September 22, 1978, (43 FR 43264). 


DATES: Written comments must be 
received by the Department of Labor 
on or before February 12, 1979. A 
public hearing on the _ proposed 
amendment will be held beginning at 
10 a.m. on January 8, 1979. Persons or 
organizations wishing to present their 
views at the hearing must provide the 
Department with written comments 
on this proposed amendment and a re- 
quest to testify by January 5, 1979. 


ADDRESSES: The hearing will be 
held in Conference Room N-5437, A 
and B, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washing- 
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ton, D.C. 20210. Written comments 


and requests to testify at the hearing 
should be submitted in quadruplicate 
to Francis V. LaRuffa, Jr., Chief, 
Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S-3028, Washington, D.C. 
20210. A copy of all such written com- 
ments may be examined during 
normal business hours at the office of 
Xavier M. Vela, Administrator, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S-3502, Washington, D.C. 
20210. The entire record, or any part 
thereof, may be purchased at the 
actual cost of duplication as computed 
pursuant to the fee schedule in 29 
CFR 70.62(b). 


FOR FURTHER 
CONTACT: 


Francis V. LaRuffa, Jr., Chief, 
Branch of Age Discrimination, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue, 
N.W., Room S-3028, Washington, 
D.C. 20210, Telephone: (202) 523- 
7640. (This is not a_ toll-free 
number.) 


SUPPLEMENTARY INFORMATION: 
Notice is hereby given that the De- 
partment of Labor has under consider- 
ation a proposal to add new section 
860.98 to the Interpretative Bulletin in 
order to set forth the Department’s in- 
terpretation of section 12(d) of the 
Act, which takes effect on January 1, 
1979, when the maximum age of indi- 
viduals in the non-Federal sector pro- 
tected by the Act is extended from age 
65 to age 70. Section 12(d) provides a 
temporary exemption for newly-cov- 
ered employees, serving under a con- 
tract or similar arrangement of unlim- 
ited tenure, at an institution of higher 
education. The statutory text pro- 
vides: 

(d) Nothing in this Act shall be construed 
to prohibit compulsory retirement of an em- 
ployee who has attained 65 years of age but 
not 70 years of age, and who is serving 
under a contract of unlimited tenure (or 
similar arrangement providing for unlimited 
tenure) at an institution of higher educa- 
tion (as defined by section 1201(a) of the 
Higher Education Act of 1965). 


As provided by section 3(b)(3) of the 
1978 amendments, this exemption is 
repealed on July 1, 1982. 

One principal problem of interpreta- 
tion presented by this exemption is 
whether the word ‘‘employee”’ in sec- 
tion 12(d) should be restricted to those 
whose sole (or at least primary) duty 
is teaching. The concept of tenure has 
traditionally been applied to teachers 
as a means of assuring academic free- 
dom. On the other hand, when the ex- 
emption emerged from the Senate 
Committee, there was a companion 
provision exempting tenured ‘“teach- 
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ers” employed by a local educational 
agency of a state (see S. Rept. No. 95- 
493, p. 9). Failure to use the same 
word in section 12(d), which instead 
specifies “any employee” (emphasis 
added), suggests that a broader appli- 
cation of the exemption was in fact in- 
tended with regard to institutions of 
higher education. Indeed, although 
the Senate floor debates refer largely 
to “‘teachers’’, there is also discussion 
of the exemption as applying to all 
tenured “faculty members” (see 123 
Cong. Rec. S17278-S17295). This is re- 
flected in the Conference Committee 
Report, which states that the exemp- 
tion permits the mandatory retire- 
ment of “faculty members” (H.R. 
Rept. No. 95-950, p. 10), as well as in 
the statements of the House and 
Senate floor managers (124 Cong. Rec. 
H2270, S4449). While faculties may 
differ from one institution to another, 
they are usually comprised of those 
groups of employees who are eligible 
to receive ‘‘tenure’”. Moreover, while 
teachers do constitute the largest 
group of employees eligible for tenure 
at any institution of higher education, 
certain other groups (such as academic 
deans, scientific researchers, profes- 
sional librarians and counselling staff) 
are frequently also eligible. See, e.g., 
Commission on Academic Tenure in 
Higher Education, Faculty Tenure 
(San Francisco: Jossey-Bass, Inc., Pub- 
lishers, 1973), p. 77. 

In light of this legislative history 
and these facts, the Department’s pro- 
posed interpretation does not limit the 
exemption solely to teachers who meet 
the tenure requirements. Other em- 
ployees, such as those described above, 
may also be exempt if they meet the 
tenure and other tests of the exemp- 
tion. 

A second major problem arises with 
regard to the phrase “unlimited 
tenure’, which is not defined in the 
Act. the Department’s proposed inter- 
pretation adopts the almost universal- 
ly accepted definition of academic 
“tenure” set forth in the 1940 State- 
ment of Principles on Academic Free- 
dom and Tenure, jointly adopted by 
the Association of American Colleges 
and American Association of Universi- 
ty Professors. See Faculty Tenure, 
supra, pp. 251-252. 

See also AAUP Policy Documents 
and Reports, 1977 edition (American 
Association of University Professors, 
Washington, D.C.), p. 2. The legisla- 
tive history of the exemption shows 
clear Congressional recogintion that 
there are certain rights and privileges 
associated with tenure. Senator 
Chafee, who introduced the measure, 
referred to a wide ranage of policies 
and practices, such as the important 
requirement that an institution must 
“prove incompetence or just cause” 
before discharging a tenured employee 
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(123 Cong. Rec. S17286; see also 123 
Cong. Rec. S17279, S17287). Although 
the legislative history does not contain 
a comprehensive list of the minimum 
standards required for a tenure system 
to qualify under the exemption, the 
standards specifically discussed in the 
floor debates indicate that the spon- 
sors had in mind the most widely ac- 
cepted definition as set forth in the 
1940 Statement of Principles on Aca- 
demic Freedom and Tenure. This defi- 
nition will be the standard against 
which any tenure plan must be judged 
for adequacy. 

The proposed interpretation, in 
accord with the statutory text, adopts 
the definition of ‘‘institution of higher 
education” used in the Higher Educa- 
tion Act of 1965. 

The proposed interpretation also 
deals with the issue of whether em- 
ployees who fall within the exemption 
may be offered a change in position or 
status, which is short of forced retire- 
ment, and which therefore allows 
them to remain as employees. The 
statutory text by its terms excuses 
only “compulsory retirement.” Howev- 
er, if this language were interpreted 
literally, it would lead to the anoma- 
lous result that an employer having an 
employee within the exemption would 
be able to force the employee to retire, 
but would not be able to offer the em- 
ployee nontenured status or (in the 
case of a full-time employee ) a part- 
time position. The Department does 
not believe that the exemption was in- 
tended to lead to such a situation. In 
light of these considerations, where an 
employee falls within the exemption, 
the Department will not question a 
convertion to part-time status or other 
change in position or status short of 
forced retirement, provided that the 
employee voluntarily accepts this new 
position or status, and that he or she 
is treated no less favorably than simi- 
larly situated younger employees. The 
proposed interpretation reflects this 
position. 


REGULATORY ANALYSIS 


It has been determined that this 
document does not contain a major 
proposal requiring the preparation of 
a regulatory analysis under Executive 
Order 12044, Improving Government 
Regulations (43 FR 12661, March 24, 
1978), or the Department of Labor’s 
proposed guidelines for implementing 
the Executive Order (43 FR 22915, 
May 26, 1978). 

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division. The principal authors were 
James B. Leonard, Counsel for Legal 
Advice, and Paul D. Brenner, Attor- 
ney, Office of the Solicitor, and 
Sandra K. Bollhoefer, Wage-Hour An- 
alyst, Wage and Hour Division. They 
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were assisted by staff from the Office 
of the Solicitor and the Wage and 
Hour Division. 

Accordingly, it is proposed to add 
new § 850.98 to Title 29 Code of Feder- 
al Regulations, as follows: 


§ 860.98 Exemption for employees serving 
under a contract of unlimited tenure. 


(a)(1i) Section 12(d) of the Act, added 
by the 1978 amendments, provides: 
“Nothing in this act shall be construed 
to prohibit compulsory retirement of 
any employee who has attained 65 
years of age but not 70 years of age, 
and who is serving under a contract of 
unlimited tenure (or simular arrange- 
ment providing for unlimited tenure) 
at an institution of higher education 
(as defined by section 1201(a) of the 
Higher Education Act of 1965).” 

(2) This exemption from the Act’s 
protection of covered individuals takes 
effect on January 1, 1979, and is re- 
pealed on July 1, 1982 (see sections 
3(b)(1) and 3(b)(3) of the Age Discrim- 
ination in Employment Act Amenda- 
ments of 1978, Pub. L. 95-256, 92 Stat. 
189). Individuals are not subject to the 
exemption if they are employed by an 
institution of higher education as of 
July 1, 1982, regardless of whether 
their duties for the current academic 
year ceased before, or had not begun 
by, that date. Receipt of regular salary 
and employee benefits (except retire- 
ment benefits) will be treated as con- 
clusive proof of an employment rela- 
tionship. 

(b) Since section 12(d) is an exemp- 
tion from the nondiscrimination re- 
quirements of the Act, the burden is 
on the one seeking to invoke the ex- 
emption to show that every element 
has been clearly and unmistakably 
met. Moreover, as with other exemp- 
tions from the ADEA, this exemption 
must be narrowly construed. 

(c) Section 1201(a) of the Higher 
Education Act of 1965, as amended by 
20 U.S.C. 403(b), provides in pertinent 
part: 

The term “institution of higher educa- 
tion” means an educational institution in 
any state which (1) admits as regular stu- 
dents only persons having a certificate of 
graduation from a school providing second- 
ary education, or the recognized equivalent 
of such certificate, (2) is legally authorized 
within such State to provide a program of 
education beyond secondary education, (3) 
provides an educational program for which 
it awards a bachelor’s degree or provides not 
less than a two-year program which is ac- 
ceptable for full credit toward such a 
degree, (4) is a public or other nonprofit in- 
stitution, and (5) is accredited by a national- 
ly recognized accrediting agency or associ- 
ation approved by the Commissioner (of 
Education) for this purpose or, if not so ac- 
credited, (A) is an institution with respect to 
which the Commissioner has determined 
that there is satisfactory assurance, consid- 
ering the resources available to the institu- 
tion, the period of time if any, during which 
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it has operated, the effort it is making to 
meet accreditation standards, and the pur- 
pose for which this determination is being 
made, that the institution will meet the ac- 
creditation standards of such an agency or 
association within a reasonable time, or (B) 
is an institution whose credits are accepted 
on transfer by not less than three institu- 
tions which are so accredited, for credit on 
the same basis as if transferred from an in- 
stitution so accredited. * * * 


The definition encompasses almost 
all public and private universities and 
two- and four-year colleges. The omit- 
ted portion of the text of section 
1201(a) refers largely to one-year tech- 
nical schools, which generally do not 
grant tenure to employees, but which, 
if they do, are also eligible to claim 
the exemption. 

(d)(1) Use of the term “any employ- 
ee” indicates that application of the 
exemption is not limited to teachers, 
who are traditional recipients of 
tenure. The exemption may also be 
available with respect to other groups, 
such as academic deans, scientific re- 
searchers, professional librarians and 
counselling staff, who frequently have 
tenured status. 

(2)The Conference Committee 
Report on the 1978 amendments ex- 
pressly states that the exemption does 
not apply to Federal employees cov- 
ered by section 15 of the Act (H.R. 
Rept. No. 95-950, p. 10). 

(el) The phrase “unlimited 
tenure” is not defined in the Act. How- 
ever, the almost universally accepted 
definition of academic “tenure” is an 
arrangement under which faculty ap- 
pointments in an institution of higher 
education are continued until retire- 
ment for age or physical disability, 
subject to dismissal for adequate cause 
or unavoidable termination on account ~ 
of financial exigency or change of in- 
stititional program. Adopting that 
definition, it is evident that the word 
“unlimited” refers to the duration of 
tenure. Therefore, a tenure contract 
or arrangement which is limited to a 
specific term (for example, one year or 
10 years), will not meet the require- 
ments of the exemption. 

(2) The legislative history shows 
that Congress intended to allow the 
exemption only where the minimum 
rights and privileges traditionally as- 
sociated with tenure are guaranteed to 
an employee by contract or similar ar- 
rangement. While tenure policies and 
practices vary greatly from one insti- 
tution to another, the minimum stand- 
ards set forth in the 1940 Statement of 
Principles on Academic Freedom and 
Tenure, jointly developed by the Asso- 
ciation of American Colleges and the 
American Association of University 
Professors, have enjoyed widespread 
adoption or endorsement. Arrange- 
ments which meet those standards 
will, therefore, satisfy the tenure re- 
quirements of the exemption. The 
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1940 Statement of Principles on aca- 
demic tenure provides as follows: 


(a) After the expiration of a probationary 
period, teachers or investigators should 
have permanent or continuous tenure, and 
their service should be terminated only for 
adequate cause, except in the case of retire- 
ment for age, or under extraordinary cir- 
cumstances because of financial exigencies. 

In the interpretation of this principle it is 
understood that the following represents ac- 
ceptable academic practice: 


(1) The precise terms and conditions of 
every appointment should be stated in writ- 
ing and be in the possession of both institu- 
tion and teacher before the appointment is 
consummated. 


(2) Beginning with appointment to the 
rank of full-time instructor or a higher 
rank, the probationary period should not 
exceed seven years, including within this 
period full-time service in all institutions of 
higher education; but subject to the proviso 
that when, after a term of probationary 
service of more than three years in one or 
more institutions, a teacher is called to an- 
other institution it may be agreed in writing 
that his new appointment is for a probation- 
ary period of not more than four years, even 
though thereby the person’s total proba- 
tionary period in the academic profession is 
extended beyond the normal maximum of 
seven years. Notice should be given at least 
one year prior to the expiration of the pro- 
bationary period if the teacher is not to be 
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continued in service after the expiration of 
that period. 

(3) During the probationary period a 
teacher should have the academic freedom 
that all other members of the faculty have. 

(4) Termination for cause of a continuous 
appointment, or the dismissal for cause of a 
teacher previous to the expiration of a term 
appointment, should, if possible, be consid- 
ered by both a faculty committee and the 
governing board of the institution. In all 
cases where the facts are in dispute, the ac- 
cused teacher should be informed before 
the hearing in writing of the charges 
against him and should have the opportuni- 
ty to be heard in his own defense by all 
bodies that pass judgment upon his case. He 
should be permitted to have with him an ad- 
visor of his own choosing who may act as 
counsel. There should be a full stenographic 
record of the hearing available to the par- 
ties concerned. In the hearing of charges of 


incompetence the testimony should include - 


that of teachers and other scholars, either 
from his own or from other institutions. 
Teachers on continuous appointment who 
are dismissed for reasons not involving 
moral turpitude should receive their salaries 
for at least a year from the date of notifica- 
tion of dismissal whether or not they are 
continued in their duties at the institution. 

(5) Termination of a continuous appoint- 
ment because of financial exigency should 
be demonstrably bona fide. 


(f) Employees who are not assured 


of a continuing faculty appointment 
either by contract of tenure or other 
similar arrangement (such as a state 
statute) would not, of course, be 
exempted from the prohibitions 
against compulsory retirement, even if 
they perform functions identical to 
those performed by employees with 
appropriate tenure. 

(g) An employee within the exemp- 
tion can lawfully be forced to retire on 
account of age at age 65 or above. In 
addition, the employer is free to retain 
such employees, either in the same po- 
sition or status or in a different posi- 
tion or status. For example, an em- 
ployee who falls within the exemption 
may be offered a non-tenured position 
or part-time employment. An employ- 
ee who accepts a non-tenured position 
or part-time employment, however, 
may not be treated any less favorably, 
on account of age, than any similarly 
situated younger employee. 


Signed at Washington, D.C., on this 
8th day of December, 1978. 
XAVIER M. VELA, 


Administrator, 
Wage and Hour Division. 


(FR Doc. 78-34591 Filed 12-11-78; 8:45 am] 
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